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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[43  CFR  Part  2600] 

Federal  Installations;  Implementation 
of  Section  3(e)  of  the  Alaska  Native 
Claims  Settlement  Act 
agency:  Bureau  of  Land  Management, 
Interior. 

action:  Proposed  rulemaking. _ 

summary:  The  proposed  rulemaking  will 
implement  the  procedures  to  be  used  to 
carry  out  the  provisions  of  section  3(e) 
of  the  Alaska  Native  Claims  Settlement 
Act.  The  procedure  will  be  used  to 
determine  which  lands  held  by  Federal 
agencies  were  in  actual  use  during  the 
time  prescribed  in  the  Act. 

DATES:  Comments  by  November  19. 

1979. 

ADDRESS:  Send  comments  to:  Director 
(650),  Bureau  of  Land  Management,  1800 
C  Street,  NW.,  Washington,  D.C.  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  from  7:45  a.m.  to  4:15  p.m.  on 
regular  work  days  (Monday  through 
Friday). 

FOR  FURTHER  INFORMATION,  CONTACT: 

Beaumont  McClure  (202)  343-6511;  or 
Robert  C.  Bruce  (202)  343-8735;  or 
Robert  Arnold,  Bureau  of  Land  Management, 

701  C  StreeL  Box  13,  Anchorage,  Alaska 

99513,  (907)  271-5768. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  rulemaking  establishes  the 
procedure  which  will  be  used  by  the 
Department  of  the  Interior  in  making  the 
determination  as  to  which  lands  held  by 
Federal  agencies  were  in  actual  use 
during  the  time  period  set  in  the  Alaska 
Native  Claims  Settlement  Act  for  Native 
selections.  Lands  determined  to  be  in 
actual  use  are  not  available  for  Native 
selection  under  the  provisions  of  section 
11(a)(1)  of  the  Alaska  Native  Claims 
Settlement  Act.  Th?  term  "actually 
used"  is  used  in  identifying  the  smallest 
amount  of  land,  improved  or 
unimproved,  in  actual  use  by  a  Federal 
agency  on  December  18, 1971,  and 
needed  by  the  agency  to  carry  out  its 
mission. 

This  proposed  standard  would  include 
four  categories  of  land  used  by  Federal 
agencies.  The  first  group  would  be  land 
used  as  a  portion  of  or  in  support  of  the 
agency  program.  Improved  land  on 
which  agency  buildings  are  located  is  an 
example.  The  second  category,  land  for 
reasonable  buffer  zones,  would 
encompass  areas  needed  for  necessary 
safety  measures,  maintenance,  erosion 
prevention,  noise  protection,  and 


drainage  purposes.  The  third  category 
would  be  land  used  by  a  non¬ 
governmental  entity  or  private  person 
when  the  use  has  a  direct  and  necessary 
connection  to  the  mission  of  the  Federal 
agency.  An  example  is  a  public  parking 
lot  at  a  Federal  installation.  Land  leased 
by  the  Alaska  Railroad  to  manufacturers 
or  shippers  with  direct  access  to  the 
mainline  tracks  would  be  actual  use  in 
connection  with  the  railroad  if  the  land 
were  leased  on  December  18, 1971,  and 
continued  to  be  leased  to  the  end  of  the 
appropriate  selection  period.  Log  dumps 
in  actual  use  on  December  18, 1971, 
could  be  reserved  to  the  Forest  Service 
under  this  criterion.  Land  used  on 
December  18, 1971,  and  continued  to  be 
used  as  a  source  of  gravel  or  other 
materials  used  by  the  Federal 
installation  directly  in  connection  with 
its  operation  is  the  fourth  category.  It 
would  not  include  land  where  the  gravel 
or  other  material  is  sold  merely  to 
produce  revenue.  The  Secretary  of  the 
Interior  will  determine  the  extent  of  a 
gravel  pit  based  on  an  evaluation  of 
such  factors  as  the  agency’s  previous 
history  of  use  of  the  site,  the  extent  of 
the  area  disturbed  and  the  projected 
prudent  and  reasonable  needs  of  the 
agency  for  the  material  at  that  location 
in  the  immediate  future.  The  actual  use 
of  areas  from  which  material  is 
extracted  includes  a  reasonable 
extension  of  present  use  into  areas 
where  the  material  is  available,  but  does 
not  include  past  use  of  areas  from  which 
the  material  has  been  exhausted. 

The  proposed  rulemaking  also  would 
provide  that  land  from  which  the  agency 
derives  revenues  through  a  lease, 
permit,  or  other  means  will  not  be 
considered  “actually  used”  unless  the 
lease  or  other  means  has  some  direct, 
necessary,  and  substantial  relationship 
to  the  mission  of  the  agency.  Land  which 
the  Alaska  Railroad  leases  to  third 
parties  who  do  not  use  the  railroad  or  its 
barges  and  which  is  not  located  near  the 
railroad  right-of-way  would  be  an 
example. 

Public  comments  are  specifically 
requested  on  whether  the  use  of  the 
term  "actually  used”  in  the  definition 
should  include  land  assets  held  by  an 
agency  as  of  December  18, 1971,  to  meet 
reasonable  and  prudent  future  needs  in 
implementing  its  mission  as  established 
by  law. 

The  proposed  rulemaking  would  place 
the  burden  of  proof  on  the  agencies  to 
demonstrate  to  the  Secretary’s 
satisfaction  what  land  is  in  actual  use. 
The  United  States  will  generally  retain 
full  fee  title  in  the  land,  unless  the 
Secretary  determines  that  an  easement 
would  afford  sufficient  protection,  that 


an  easement  is  customary  for  the 
particular  use,  and  that  the  granting  of 
an  easement  would  further  the 
objectives  of  the  Alaska  Native  Claims 
Settlement  Act.  The  proposed 
rulemaking  would  provide  that  Native 
corporations  shall  be  consulted  for  their 
views  as  to  whether  an  easement  or  full 
fee  title  should  be  held  by  the  Federal 
agency  because  land  conveyed  subject 
to  an  easement  will  be  charged  against 
the  Native  corporations’  entitlements 
under  section  17(b)  of  the  Act. 

The  proposed  rulemaking  would  place 
on  the  Federal  agency  the  burden  of 
proof  of  what  land  is  being  actually 
used.  The  procedure  set  out  in  the 
rulemaking  will  enable  Federal  agencies 
holding  land  in  Alaska  to  provide 
complete  and  accurate  information  so 
that  the  Bureau  of  Land  Management 
can  make  an  informed  judgment  as  to 
what  land  is  available  for  Native 
selection.  In  the  case  of  incomplete 
initial  information  from  the  agency,  the 
procedures  would  provide  that  the 
agency  will  be  given  written  notice  and 
90  days  to  submit  the  necessary 
information.  Unless  adequate 
information  is  received,  all  of  the 
agency’s  lands  which  have  been 
selected  would  be  conveyed  to  the 
Native  corporations.  The  State  Director, 
Bureau  of  Land  Management,  Alaska, 
would  have  the  discretion  to  grant  time 
extensions  for  an  agency  which  is 
supplying  additional  information.  Any 
decisions  reached  would  be  final  unless 
appealed  to  the  Alaska  Native  Claims 
Appeal  Board  as  provided  in  43  CFR 
Part  4, -subpart  J.  'The  Secretary  of  the 
Interior  may  take  personal  jurisdiction 
over  the  matter  in  accordance  with  43 
CFR  Part  4.5.  The  Secretary  is 
authorized  to  take  jurisdiction  at  any 
stage  of  any  case  before  any  employees 
of  the  Department,  including  any 
administrative  law  judge  or  board.  The 
Secretary  also  has  authority  to  review 
any  decision  made  by  Department 
employees  or  to  direct  any  such 
employees  to  reconsider  a  decision.  The 
proposed  rulemaking  provides  that  any 
other  cabinet  level  official  may  request 
in  writing  that  the  Secretary  take 
personal  jurisdiction  over  the  disputed 
determination  made  pursuant  to  section 
3(e)(1)  of  the  Act.  The  Secretary  must 
respond  to  that  official  in  writing 
indicating  his  decision  regarding 
Secretarial  jurisdiction  and  the  reasons 
for  it.  If  the  Secretary  takes  jurisdiction, 
he  will  communicate  his  substantive 
decision  and  the  reasons  for  it  in  writing 
to  the  requesting  agency  and  any  other 
parties  to  the  appeal. 

The  proposed  rulemaking  has  been 
drafted  after  consultation  with  various 
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Native  groups,  the  State  of  Alaska,  the 
Alaska  Federation  of  Natives’  Land 
Managers  Association,  the  Alaska 
Railroad,  the  Joint  Federal-State  Land 
Use  Planning  Commission  for  Alaska 
(LUPC),  Office  of  Management  and 
Budget,  and  other  interested  parties. 
Preliminary  written  comments  have 
been  received  from  Chugach  Natives. 

Inc.,  Cook  Inlet  Region,  Inc.  (CIRI). 
Doyon,  Limited,  Eklutna,  Yak-Tat 
Kwaan,  Inc.,  and  the  Joint  Federal-State 
Land  Use  Planning  Commission  and  will 
be  made  part  of  the  administrative 
record  available  for  public  review. 
Comments  are  solicited  from  any 
interested  parties,  including  any  Federal 
agencies  holding  land  in  Alaska. 

The  principal  author  of  this  proposed 
rulemaking  is  Michael  Hengel,  Bureau  of 
Land  Management,  assisted  by  Susan 
Shands  of  the  Office  of  the  Solicitor. 
Department  of  the  Interior. 

It  is  hereby  determined  that  the 
publication  of  this  proposed  rulemaking 
is  not  a  major  Federal  action 
significantly  affecting  the  quality  of 
human  environment  and  that  no  detailed 
statement  pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  regulatory  action  requiring 
the  preparation  of  a  regulatory  analysis 
under  Executive  Order  12044  and  43 
CFR  Part  14. 

Under  the  authority  of  the  Alaska 
Native  Claims  Settlement  Act  of  1971,  as 
amended,  (43  U.S.C.  1601  et  seq.J,  it  is 
proposed  to  add  a  new  Subpart  2655  to 
Part  2650,  Group  2600,  Subchapter  B. 
Chapter  II,  Title  43  of  the  Code  of 
Federal  Regulations  as  set  forth  below; 

Subpart  2655 — Federal  Installations 

§2655.0-3  Authority. 

Section  3(e)(1)  of  the  act  provides  that 
the  Secretary  shall  determine  the 
smallest  practicable  tract  enclosing  land 
actually  used  in  connection  with  the 
administration  of  certain  Federal 
installations  in  Alaska. 

§  2655.0-5  Definitions. 

As  used  in  this  subpart,  the  term  “the 
smallest  practicable  tract  enclosing  land 
actually  used  in  connection  with  the 
administration  of  any  Federal 
installation”  means  the  least  amount  of 
public  lands,  improved  or  unimproved, 
actually  used  by  a  Federal  agency  on 
December  18, 1971,  and  needed  by  the 
agency  to  continue  to  carry  out  its 
mission  as  established  by  statute. 

(a)  Lands  actually  used  by  a  Federal 
agency  include,  but  are  not  limited  to: 


(1)  Lands  necessarily  used  for  prudent 
and  reasonable  a'ction  in  support  of  a 
Federal  agency  program  on  December 
18, 1971;  or 

(2)  Lands  necessary  to  provide  a 
reasonable  buffer  zone  with  respect  to 
adjacent  properties:  or 

(3)  Lands  used  by  a  non-gover'nmental 
entity  or  private  person  for  a  use  that 
has  a  direct  and  necessary  connection  to 
the  mission  of  the  Federal  agency:  or 

(4)  Lands  used  on  December  18, 1971. 
and  continued  in  use  as  a  source  of 
gravel  or  other  materials  used  by  the 
Federal  installation  directly  in 
connection  with  its  operation,  but  not 
where  the  gravel  or  other  material  is 
sold  to  produce  revenue.  The  extent  of  a 
gravel  pit  that  may  be  reserved  under 
this  criterion  shall  be  determined  based 
on  an  evaluation  of  such  factors  as  the 
agency’s  previous  history  of  use  of  the 
site,  the  extent  of  the  area  disturbed, 
and  the  projected  prudent  and 
reasonable  needs  of  the  agency  for  the 
material  at  that  location  in  the 
immediate  future.  The  actual  use  of 
areas  from  which  material  is  extracted 
includes  a  reasonable  extension,  as 
determined  by  the  Director,  of  present 
use  into  areas  where  the  material  is 
available,  but  does  not  include  past  use 
of  areas  from  which  the  material  has 
been  exhausted. 

(b)  Lands  shall  not  be  considered 
actually  used  where  they  are  used  solely 
by  the  agency  to  derive  revenue  from 
them  through  a  lease,  permit,  or  other 
means.  Where  the  lease  or  other  means 
has  some  direct,  necessary  and 
substantial  relationship  to  the  mission  of 
the  agency,  the  fact  that  it  incidentally 
provides  revenue  shall  not  make  the 
lands  to  which  the  lease  applies  public 
lands  available  for  Native  selection. 

§  2655.1  Lands  subject  to  determination. 

Applicability  of  determinations:  (a) 
Lands  withdrawn  by  section  11(a)(1)  or 
16(a)  of  the  act  and  subsequently 
selected  by  a  village  or  regional 
corporation  under  section  12  or  16  are 
subject  to  a  determination  made  under 
this  subpart.* 

(b)  Lands  in  the  National  Park 
Systems,  lands  withdrawn  or  reserved 
for  national  defense  purposes,  and  those 
former  Indian  Reserves  elected  under 
section  19  of  the  act  are  not  subject  to  a 
determination  under  section  3(e)(1)  of 
the  act  or  this  subpart.  Lands  withdrawn 
under  section  11(a)(3)  or  14(h)  do  not 
include  lands  withdrawn  or  otherwise 
appropriated  by  a  Federal  agency  and, 
therefore  are  not  subject  to  a 
determination  under  section  3(e)(1)  of 
the  act  or  this  subpart. 

(c)  Lands  shall  be  subject  to 
conveyance  under  section  3(e)  of  the  act 


and  this  subpart  only  if  it  can  be 
determined  that  they  were  public  lands 
during  the  selection  periods  as  follows: 

(1)  The  period  for  selections  under 
sections  12(a]  and  16(b)  of  the  act  was 
December  18, 1971,  through  December 

18. 1974. 

(2)  The  period  for  selections  under 
sections  12(b)  and  (c)  of  the  act  was 
December  18, 1971,  through  December 

18. 1975. 

(3)  The  period  for  selections  for  Cook 
Inlet  Region.  Inc.,  has  been  extended 
under  Terms  £md  Conditions  for  Land 
Consolidation  and  Management  in  the 
Cook  Inlet  Area,  section  12  of  the  Act  of 
January  2, 1976,  as  amended  by  section  3 
of  the  Act  of  October  4, 1976,  as  further 
amended  by  section  3(a)  of  the  Act  of 
November  15, 1977  (43  U.S.C.  1611),  as 
further  amended  by  the  Act  of  August 
14, 1979,  until  July  15. 1980. 

§  2655.2  Determination  procedures. 

The  Director.  Bureau  of  Land 
Management,  shall  make  the 
determination  as  to  the  smallest 
practicable  tract.  Where  sufficient 
information  has  not  already  been 
provided,  the  Director  shall  issue 
written  notice  to  the  holding  agency 
requesting  information  to  be  used  in 
making  the  determination. 

(a)  The  information  to  be  provided  by 
the  holding  agency  shall  include  the 
following: 

(1)  The  function  and  scope  of  the 
installation; 

(2)  A  plottable  legal  description  of  the 
lands  actually  used: 

(3)  A  list  of  structures  or  other 
alterations  to  the  character  of  the  lands 
and  their  function  and  date  of 
construction; 

(4)  A  description  of  the  use  and 
function  of  any  unaltered  lands;  and. 

(5)  A  list  of  any  rights,  interests  or 
permitted  uses  the  agency  has  granted 
to  others,  including  other  Federal 
agencies. 

(b)  If  available,  site  plans,  drawings 
and  annotated  aerial  photographs 
delineating  the  boundaries  of  ^e 
installation  and  locations  of  the  areas 
acutally  used  as  of  December  18, 1971, 
shall  be  included. 

(c)  A  narrative  explanation  stating 
when  Federal  use  of  each  area  began; 
what  use  was  being  made  of  the  lands 
as  of  December  18, 1971;  whether  any 
action  has  taken  place  between 
December  18, 1971,  and  the  end  of  the 
appropriate  selection  period  that  would 
reduce  the  area  needed,  and  the  date 
this  action  occurred. 

(1)  The  burden  of  proof  of  actual  use 
in  on  the  Federal  agency  claiming  it 

(2)  Where  adequate  showing  of  acutal 
use  has  been  made,  the  determination 
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shall  be  in  favor  of  the  agency  retaining 
full  fee  title  to  the  lands.  However,  an 
easement  may  be  reserved  in  lieu  of  full 
fee  title  where  the  Director  determines 
that  an  easement  affords  sufficient 
protection,  that  an  easement  is 
customary  for  the  particular  use  and 
that  it  would  further  the  objectives  of 
the  act.  Since  lands  conveyed  subject  to 
an  easement  shall  be  charged  against 
the  Native  corporations’  entitlements, 
the  Native  corporations  shall  be 
consulted  for  their  views. 

(d)  The  written  notice  shall  provide 
that  the  information  requested  be 
furnished  within  90  days  from  the 
receipt  of  the  notice.  A  determination  of 
the  smallest  practicable  tracts  shall  be 
made  based  on  the  information 
available  in  the  case  file.  Lacking 
adequate  information  to  the  contrary,  all 
lands  selected  shall  be  transferred  to  the 
selecting  Native  corporation. 

(e)  If  any  portion  of  the  lands  which 
was  used  on  December  18, 1971,  is 
determined  by  the  Director  to  be  no 
longer  in  actual  use  by  the  original 
agency  or  any  other  agency  which  is 
continuing  the  same  function  at  the  end 
of  the  appropriate  selection  period,  that 
portion  shall  be  public  lands  available 
for  transfer  to  the  selecting  Native 
corporation. 

(f)  Upon  adequate  and  justifiable 
showing  by  the  holding  agency,  the 
State  Director,  Bureau  of  Land 
Management,  Alaska,  may  grant  time 
extensions  up  to  90  days  to  provide  the 
information  requested  in  this  subpart. 
Such  requests  shall  be  received  by  the 
State  Director  within  90  days  of  receipt 
of  the  notice  by  the  holding  agency  and 
such  request  shall  provide  a  complete 
and  satisfactory  explanation  as  to  the 
need  for  an  extension. 

(g)  The  Director  shall  also  request 
comments  relating  to  the  identification 
of  lands  in  the  installation  from  the 
selecting  Native  corporation. 

(h)  The  results  of  the  determination 
shall  be  incorporated  into  a  Decision  to 
Issue  Conveyance  to  the  Native 
corporation  making  the  selection  and  a 
conveyance  document  shall  be  issued. 

§  2655.3  Adverse  decisions. 

(a)  Any  decision  adverse  to  the 
holding  agency  or  Native  corporation 
shall  become  final  unless  appealed  to 
the  Alaska  Native  Claims  Appeal  Board 
in  accordance  with  43  CFR  Part  4, 
subpart }.  If  a  decision  is  appealed,  the 
Secretary  of  the  Interior  may  take 
personal  jurisdiction  over  the  matter  in 
accordance  with  43  CFR  Part  4.5.  In  the 
case  of  appeals  from  affected  Federal 
agencies,  the  Secretary  may  take 
jurisdiction  only  upon  written  request 
from  the  appropriate  cabinet  level 


official.  The  requesting  official  and  any 
affected  Native  corporation  shall  be 
notified  in  writing  of  the  Secretary’s 
decision  regarding  the  request  for 
Secretarial  jurisdiction  and  the  reasons 
therefor.  In  the  event  the  Secretary  takes 
jurisdiction,  his  substantive  decision 
and  the  reasons  for  it  shall  be 
communicated  in  writing  to  the 
requesting  agency  and  any  other  parties 
to  the  appeal. 

(b)  When  an  appeal  to  a  decision  to 
issue  conveyance  is  made  by  a  holding 
agency  and  the  basis  of  that  appeal  is 
that  the  Bureau  of  Land  Management 
neglected  to  make  a  determination 
pursuant  to  section  3(e)(1)  of  the  Act  for 
property  which  was  the  subject  of  that 
decision  to  issue  conveyance,  then  the 
matter  shall  be  remanded  by  the  Alaska 
Native  Claims  Appeal  Board  to  the 
Bureau  of  Land  Management  for  a 
determination  pusuant  to  section  3(e)(1) 
of  the  Act. 

September  12, 1979. 

Guy  R.  Martin, 

Assistant  Secretary  of  the  Interior. 
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